On Possession Crime by 李建新
学校编码：10384                           分类号      密级        





硕  士  学  位  论  文 
 
论持有型犯罪 




指导教师姓名： 陈 晓 明   教 授 
专 业 名 称： 刑  法  学 
论文提交日期： 2 0 0 6 年 4 月 
论文答辩时间： 2 0 0 6 年    月 
学位授予日期： 2 0 0 6 年    月 
 
 
答辩委员会主席:             
评    阅    人:             
 







































































                        声明人（签名）：李建新 
























  1、保密（√ ），在 2 年解密后适用本授权书。 




作者签名：李建新           日期：2006 年 6 月 19 日 























内  容  摘  要  











































Crime of possession is a kind of crime which is objectively 
characterized by possessing action in criminal law. Due to our country’s 
short history of criminal legislation, relative theory study is not mature. 
Based on deepening study on crime of possession, I choose crime of 
possession as my Master of Laws research paper’s title. At the same time, 
as crime of possession revolves in so many theoretical and practical 
problems, explaining it wholly and systemically is far from fit for an 
LLM research paper, so I only choose some representative problems to 
investigate. 
Besides preface, this paper divides into six parts: introduction of 
crime of possession, the theory of crime of possession, the value 
maintenance of crime of possession, analysis of composition of crime of 
possession, the relation between strict liability and crime of possession, 
legislative perfection on crime of possession and some advice. The article 
puts the emphases on the following parts. 
Part One: Introduction on crime of possession. This part mainly 
discusses the concept of possession and crime of possession, general 
legislative conditions on crime of possession in domestic and abroad. As 
possession is the nuclear content of objective elements of crime, to grasp 
the concept of crime of possession and to study crime of possession, we 
should firstly begin the study with the concept of possession. The author 
thinks crime of possession means violating the criminal law, deliberately 
manipulating or controlling legal contraband practically or legally. 
Part Two: the theory of crime of possession and the value maintenance 
of crime of possession. The author thinks that value maintenance of crime 
of possession embodies in three aspects: as an actual expression style 














embodying social protection function of criminal law, it certainly 
requires us to keep the contradictory balance between criminal law’s 
human rights safeguard and social protection functions; through 
reasonable assignment on burden of proof, crime of possession can release 
the difficulties of leading evidence, so as to reduce the cost of criminal 
suit, moreover, it does not violate the principle of presumption of 
innocence and the principle of burden of proof in our country’s criminal 
suit.     
Part Four: the relation between strict liability and crime of 
possession. The author thinks strict liability can not be used in crime 
of possession. The subjectivity of crime of possession can only be 
deliberate, including actual intent and oblique intent.  
Part Six: Legislative perfection on crime of possession and some 
advice. The author thinks: crime of possession’s legislative technique 
in our Criminal Law is not mature yet, it has some blemishes and flaws. 
Owing to this, we can add crime of possession’s general regulations to 
general provisions, perfect crime of possession’s regulations in existed 
specific provisions, add new kinds of crime of possession properly and 
so onto perfect it.  
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前  言 
 
一般认为，近代刑法中明确以“持有”概念规定犯罪的立法例 早出现在
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《德国刑法典》第 146 条第 2款第 2项规定了意图流通之用而收集伪造或变造的






















256 条的持有伪造政府印花票的工具或材料罪，第 259 条的持有伪造的政府印花
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票罪，第 266 条的持有假的度量衡器具罪，第 472 条的制造或者持有伪造的印章、
印版等旨在故意实施可判处第 467 条规定刑罚的伪造罪，第 473 条的制造或持有
伪造的印章、印版等旨在实施可以判处其他刑罚罪，第 475 条的伪造用于认证第





《加拿大刑法典》规定了 7 种持有型犯罪。它们分别是：第 87 条的为危害
公共治安或犯罪占有武器或武器仿制品罪，第 88 条的参加公共会议时持有武器
罪，第 89 条的携带暗藏的武器罪，第 90 条的占用禁用武器罪，第 91 条的占用























                   
① 新加坡共和国刑法典[Ｍ].莫纪宏译,北京:群众出版社,1996.91. 
② 加拿大刑法典[Ｍ].卞建林译,北京:中国政法大学出版社,1996.56. 
③ [英]鲁珀特·克罗斯、菲利普·A 琼斯.英国法导论(中译本)[Ｍ].北京:中国人民大学出版社,1991.289. 
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1979 年我国颁布的刑法典中，第 163 条规定了私藏枪支弹药罪；1985 年我










1997 年 3 月全国人大修订通过的刑法，再次明确持有行为可以构成犯罪。
该法典采用散在型的立法方式规定了持有型犯罪。纵览修订后的我国刑法，持有
型犯罪在刑法分则中有以下几条具体规定： 





秩序罪”之第 172 条“持有假币罪” 
4、刑法第六章“妨害社会管理秩序罪”中第一节“扰乱公共秩序罪”之第




造毒品罪”之第 348 条“非法持有毒品罪” 
7、刑法第六章“妨害社会管理秩序罪”中第七节“走私、贩卖、运输、制
造毒品罪”之第 352 条“非法携带、持有毒品原植物种子、幼苗罪” 
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